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“Qur ratings, established by attorneys for

attorneys, clearly indicate you demonstrate the

highest professional and ethical standards.”

PAUL WRIGHT RECEIVES HIGHEST PEER RATING

right Law Co.
LPA is pleased to
announce that

Paul Wright has been
awarded an “AV” rating by
Martindale — Hubbell, its
highest rating. For over
100 years, Martindale -
Hubbell has provided

professional peer review ratings of
attorneys across the nation. In the words
of Martindale-Hubbell’s letter to Paul
about his AV rating:

“The AV rating, which identifies a
lawyer with very high to preeminent legal
ability, is a reflection of your expertise,
experience, integrity and overall
professional excellence. Our ratings,
established by attorneys for
attorneys, clearly indicate you
demonstrate the highest
professional and ethical
standards.”

This same rating will also
appear for the firm.

MAJOR CHANGES TO OHIO’S TAX SYSTEM

By David Miller and Kay Hafer

he following is a summary of
some of the changes in Ohio
taxes effective July 1, 2005.

INCOME TAX: there will be a 4.2%
reduction in all brackets for 2005 and in
each year, 2006-2009, for a total reduction
of 21%.

SALES TAX: the state sales tax rate
was reduced from 6.0% to0 5.5%.

COMMERCIAL ACTIVITY TAX
(CAT): most companies doing business in
Ohio will be subject to this new tax based
on taxable gross receipts. Businesses with
taxable gross receipts of less than
$150,000 are exempt. Businesses with
$150,000 to $1 million of gross receipts

will pay a minimum of $150 and gross
receipts over $1 million will be taxed at
0.26% when fully phased in by 2009,

CORPORATE FRANCHISE TAX: will be
phased out over five years at approximately
20% per year starting in 2006.

TANGIBLE PERSONAL PROPERTY
TAX: will be phased out over four years
starting in 2006 and ending in 2009.

ESTATE TAX: Ohio’s additional estate
tax (sponge tax) is eliminated although
Ohio’s basic estate tax remains in effect.

The Ohio Department of Taxation will
be issuing specific details on the tax
changes as needed.
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TRUSTEE DUTIES -

CARRYING OUT THE TRUST MAKER’S WISHES

By Kimberly M. Cutler

trustee is the person who

administers a trust. A

trustee should be chosen
based upon his/her ability to manage
assets, supervise others to invest assets,
distribute the assets as set out in the
trust agreement, and who has intedrity.
The trustee can be an individual, or a
company such as a bank or other
financial institution. One can usually
trust an institution such as a bank, and
corporate trustees have higher
fiduciary responsibilities. However,
financial institutions do charge a fee
for administering a trust and may not
be as willing to manage unique assets.
An individual as a trustee may not
charge or may have reduced fees, but
may not be as experienced as a
corporate trustee. In some states, a
trustee could be required to post bond
to protect the beneficiaries from any of
the trustee’s unlawful conduct.

THE FOLLOWING IS A LIST OF
TRUSTEE’S DUTIES:

M The trustee must title the required
property to the trust. It is very
important for the trustee to keep
the property separate from his/her
own property.

B Upon the trust maker’s death, the
trustee should request a taxpayer
identification number from the IRS

if this has not already been
acquired. This number will be used
(similar to a social security
number) in the filing of the trust
income tax return.

B The trustee must
locate the
beneficiaries.

B The trustee
should follow
the trust
agreement instructions. The trust
agreement will usually list the
powers and limitations of
the trustee.

B The trustee should review the
trust investments and make
prudent investment decisions.
The trustee will not be personally
responsible for investments gone
bad if the trustee did what an
ordinary and prudent person
would do. The trustee must then
review the investments
periodically to make sure the
investments are still proper.

® The trustee is responsible for
making the trust property
productive. The trustee can hire
someone to help make this
happen. The trustee should
diversify the investments as much
as possible. If the trustee decides
that certain property cannot be
made productive, then the trustee
should change investments.

e

In completing the duties, the
trustee must exercise good faith in all
matters. This means that the trustee
cannot promote self-dealing so that
helshe uses the property to hisfher
own benefit.

While exercising good faith,
the trustee can delegate
ministerial tasks, but cannot
delegate discretionary acts. The
discretionary acts that are non-
delegable would include investment
choices. The trustee can hire someone
to help with investments, but that agent
must be properly supervised by the
trustee. The trustee must also keep
accurate records of all of the activities
taking place with regards to the trust.
The creator of the Trust may have also
given discretionary responsibilities
such as when to distribute income and
principle to beneficiaries. If given this
awesome responsibility, the Trustee will
need to have an ongoing relationship
with the trust beneficiaries.

Being a trustee is a very honorable
position to hold, but also a very difficult
and time-consuming task. You should
always choose someone who has
management skills and who you trust to
be the trustee. With assistance, a trustee
can carry out the trust maker’s wishes
as outlined in the trust document. B

LIMITED LIABILITY COMPANIES ARE POPULAR

By Robert Moore

he Limited Liability Company
(LLC) is a business entity

created by statute in Ohio,
The LLC is essentially a hybrid of a
corporation and partnership. The
owners, usually called members, enjoy
the liability protection of a corporation
and the taxation and operation options
of either a corporation or a partnership.
It is also possible to have a single
member LLC which can operate as a
sole proprietor or a corporation. The

favorable attributes of the LLC have
caused it to be the preferred choice for
new business entities. One of the more
common and effective uses of LLC's is
as a real estate holding entity.

Many LLC’s are formed with the
sole intent of holding real estate. The
title to the land is simply transferred by
deed from the individual owner(s) to
the LLC. This transaction provides the
LLC members with several benefits.

First, the members will receive limited
liability protection in regards to their
ownership of the land. Second, the
transfer of interest from one family
member to another is much easier. For
example, suppose a husband and wife
own 100 acres of land and wish to gift
10 acres to each of their two children.
If the land is not in an LLC, they have

LIMITED LIABILITY COMPANIES
(continued on page 6)
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BUSINESS SUCCESSION PLANNING

By Paul L. Wright

usiness succession planning is one of the most

challenging and important projects any business

owner will undertake. It is important to the

continued success of any business and important to the next

generation of owners and managers. This can be a very
exciting process if successful, and so very disappointing if
the process fails.

Business succession planning involves a planned change

of ownership and a planned change of management.
Ownership changes can occur with sales, gifts or by
inheritance to the next generation of owners.
Ownership changes involve consideration of
the income needs to the current owners and
their spouses who may be leaving the
business. Ownership changes also involve
seeking ways for the future owners to
feasibly fund purchases.

The next generation of owners
and managers may include
literally the next generation of a
family or may include the next
group of owners and managers
who have been working in the
business but who are not related
to the current owners.

If a purchase of the current
owner’s mterest is the major meth

been too sheltered from the experiences of decision making,
then they may not be successful in the future management
role. There is an unfortunate saying, “How to make dad a
success and son a failure at age 40.” This implies that dad
never shared decision making and the son always was
subservient to dad until one day son had all of the decisions to
make. Prudent decision making tends to be an acquired talent
not a talent to be achieved in an instant.

The shifting of management should be an intentional
process. There needs to be a common goal of all the
parties with lots of discussion. It is very unlikely
that there will be full agreement on all topics.
The common goal will provide guidance when
differences arise. The plan for shifting
management needs to be one that is fair
and feasible.

As a plan for shifting ownership and
management is put in place, several concepts
and documents are usually needed.
These include buy-sell agreements;
asset valuation strategies; contracts
for sales, purchase and rental of
assets; development of company
policies relating to the transfer plans;
an identification of the next business
eaders; a review of business entity
anddetumd, o




REDUCING OHIO ESTATE TAXES OF MARRIED COUPLES

by James K. Leonard

ost people know the basics about estate
taxes (see below). But few know that Ohio
estate taxes can be dramatically reduced
for married couples when their
estate plan uses
a special technique. The
technique, which I explain in
a 2003 article in the Probate
Law journal of Ohio, has been
approved by the Ohio
Department of Taxation.

The tax-saving technique
involves a Living Trust that
exclusively benefits a surviving spouse during his or
her lifetime, To see the technique’s results, consider
these two cases:

Tom and Mary Miller have a combined $2,000,000
estate. With their Living Trust planning and careful
asset titling, there will be no federal estate tax.
However, there will be Ohio estate taxes - $44,700 at
the first death, and another $44,700 at the second
death, for a total of $89,400.

George and Sally Jordan also have a $2,000,000
estate and no federal estate tax liability. But, unlike the

Millers, they will pay zero Ohio estate tax at the first

$39,400 savings.

What causes the different result?
It’s the distributions from the Living
Trust of the first spouse to die. The
Millers’ plan permits distributions to the
surviving spouse and to their children,
while the Jordans’ plan qualifies for
reduced taxation because only the
spouse can receive distributions during
the spouse’s lifetime.

The technique always eliminates
Ohio tax at the first death and always reduces the
combined tax for the two estates. For some couples,
the combined tax is completely eliminated. For others,
the savings would be like the Jordans' - the tax bill is
roughly cut in half.

If you are married and have a Living Trust, your
trust (specifically, the “Family Trust” inside the trust)

death, and about $50,000 at the second death. This is a

must have the right wording for the technique to work.

Please call us if you would like to schedule a
review of your trusts. ®

THESE ARE THE BASIC RULES FOR FEDERAL AND OHIO ESTATE TAXES:

(888 There is no tax on transfers to charity, to your spouse, or to a trust for your spouse that pays the trust
income (or more) to your spouse alone for life.

[#)} For transfers to your children, there is tax only on the value greater than the “exclusion” amount. The
Ohio exclusion is $338,333; beyond that, the tax is 6% up to $500,000, and then 7%. The 2005 federal
exclusion is §1,500,000; beyond that, the tax rate is 45% . (The exclusion will increase to $2,000,000 in

2006 and to $3,500,000 in 2009. In 2010, the

federal estate tax is repealed. It will be

reinstated in 2011 with a 51,000,000 exclusion.

This roller-coaster situation will certainly be

changed by legislation before 2010.)

(3) Married couples can each use their exclusion amount
" through the use of Living Trusts. This doubles the
_amount of tax-free inheritance for their chlldren Qur

clients’ estate plans are demgned thxs way '

(4) With proper planning, farm assets can quahfy for

reduced taxation.
|
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OHI0 DRAINAGE LAW

By David §. Pennington

s urban development

increasingly expands into

Ohio’s rural areas, the
field of drainage law is becoming
more and more important. Every
farmer knows how crucial proper
drainage is to crop yields, yet
developers often undertake projects
with little or no consideration of the
impact that development will have on
surrounding farmlands. This article will
explore the respective rights and
responsibilities of adjacent landowners
when construction is undertaken that
negatively impacts the drainage of
surface waters on surrounding lands.

The Ohio Supreme Court
established a common legal standard
for resolution of surface drainage
disputes in the case of McGlashan v.
Spade Rockledge Terrace Condo
Development Corp.' In that case, the
Court reviewed the three primary
doctrines utilized by courts around the
country to resolve surface drainage
disputes and concluded that, in Ohio,
Courts should apply the “reasonable
use” doctrine.

Noting that “the basic issue in these
[surface drainage] controversies is
normally whether liability for the
damage resulting from an interference
with surface water flow should be borne
by the person causing it.”* the Court
established the following rule of law:

[A] possessor of land is not
unqualifiedly privileged to deal with
surface water as he pleases, nor is he
absolutely prohibited from interfering
with the natural flow of surface waters
to the detriment of others. Each
possessor is legally privileged to make
a reasonable use of his land. even
though the flow of surface waters is
altered thereby and causes some harm
to others. He incurs liability only when
his harmful interference with the flow
of surface water is unreasonable. In
determining the reasonableness of an
interference, the trier of fact is to be
guided by the rules stated in 4
Restatement on Torts 2d 108-142,
Sections 822-831.°

The referenced Restatement on
Torts describes the general law of
nuisance and lays out a comprehensive
framework for evaluating the
reasonableness,
or lack of
reasonableness,
in a particular
case. Analysis
begins with a
determination of
whether the
conduct causing
the nuisance was intentional or
unintentional. Because interference
with surface drainage is rarely an
accidental event (it invariably involves
construction and earthmoving), the
following will only address the law
applicable to intentional interference.

When intentional conduct is
shown, an actor is liable in damages to
a neighboring landowner if his
intentional conduct is determined to be
unreasonable.? The rules for
determining when an intentional
invasion is unreasonable are stated in
11826-831 of the Restatement. Section
826 reads as follows:

/826 Unreasonableness of
Intentional Invasion

"An intentional invasion of
another's interest in the use and
enjoyment of land is unreasonable if

(a) "the gravity of the harm outweighs
the utility of the actor's conduct, or

(b)"‘the harm caused by the conduct is
serious and the financial burden of
compensating for this and similar harm
to others would not make the
continuation of the conduct feasible.

When a landowner’s conduct
interrupts surface water drainage,
I826(a) of the above-quoted
Restatement is the standard that is

frequently applied. Under this
standard, a Court is required to
~ balance the utility of the desired
construction against the harm it
causes to a neighboring
landowner. If the utility of the
conduct outweighs the harm it
causes, then the offending landowner
will not be held liable in damages.
However, if the harm caused outweighs
the utility, the offending landowner is
' liable in
damages (o any
landowner
injured by his
conduct. Courts
have allowed the
following
; damages as
compensation for the unreasonable
interference with surface drainage:
(1) reasonable restoration costs,
(2) compensation for the loss of the use
of the property between the time of the
injury and the restoration, and
(3) damages for personal annoyance
and discomfort if the plaintiff is an
occupant of the property.®

e

It is impossible to condense the
law of surface drainage into a short
article such as this, but the above
should give you a feel for your rights,
and your potential responsibilities, if
you are currently facing a surface
drainage issue.

' See McGlashan v. Spade Rockledge Terrace Condo
Development Corp., 62 Ohio St. 2d 55; 402 N.E.2d
1196 (1980)

*See McGlashan, 62 Ohio St. 2d 55 at p.59

‘See McGlashan, 62 Ohio St. 2d 55 at p.60

" See Rest. Torts 2d, Section 822(a).

*See Horrisberger v. Mohlmaster, 102 Ohio App. 5d
494, at 538
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