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Farm Management

Promise is no protection for tenant

CCORDING to Ohio State University
Alsurveys, about half of all farmland

in Ohio is leased. Many of the land-
lords leasing land are elderly, and their
heirs are far removed from the land.

The landlord may know or suspect that
upon his or her death, the heirs will sell
the farm to the highest bidder. However,
the landlord may have a long relation-
ship with the tenant and would prefer the
tenant have an opportunity to buy the
farm.

Many tenants have been promised the
opportunity to buy the farm when the
landlord dies, but the heirs of the landlord
do not honor the promise. What options
are available to the landlord and tenant?

Right of first refusal
Aright of first refusal is a contract between
landlord and tenant in which the tenant
buys the right to have an opportunity to
buy the farm. The right to buy the farm is
triggered prior to the land being conveyed
to another person. It should be drafted to
ensure that it survives the death of the
landlord. Before the heirs can sell the land,
the ROFR requires them to offer the land to
the tenant. The ROFR protects the tenant
with little inconvenience to the landlord.
The ROFR is triggered by a sale, gift
or inheritance of the land. One chal-
lenge with the ROFR is determining the
purchase price. One option is to give the
tenant the right to buy the farm at the ap-
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praised value when the ROFR is triggered.
Another option is to use the appraised
value but allow the tenant to buy at a dis-
count, perhaps 10%. The price can be es-
tablished at the time the ROFR is signed,
but this option is very risky because the
land could increase or decrease greatly in
value after the ROFR is signed.

Long-term lease

The landlord can grant a long-term lease
on the land. This strategy does not guar-
antee that the tenant will have an oppor-
tunity to buy the land, but it is better than
having nothing in place. If the landlord
passes away while the lease is in place,
the tenant becomes the most likely buyer
of the land.

For example, the landlord signs a 10-
year lease with the tenant. In the fifth year
of the lease, the landlord dies. The tenant
still has five years remaining on the lease.
The remaining term on the lease will make
it difficult for the heirs to sell the land to
anyone other than the tenant.

Obviously, this strategy only works if
the landlord dies with a significant amount

of time left on the lease. If the landlord sur-
vives the lease, it provides no protection
for the tenant.

Purchase option in will or trust
The landlord can provide an opportunity
for the tenant to buy the farm in his or her
will or trust. This strategy has two primary
issues.

First, the landlord can change the will
or trust at anytime. The tenant will only
know if he or she has an option to buy the
land when the landlord dies.

Second, will the tenant be able to en-
force such a provision? If the tenant is not
an heir or beneficiary, he or she has no
right to even see the will or trust. If the
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executor or trustee refuses to honor the
wishes of the landlord, the tenant may not
have an opportunity to even enforce the
sale provision.

To get around this issue, the landlord
can make the tenant a beneficiary. For ex-
ample, the landlord bequeaths $100 to the
tenant and an opportunity to buy their
farm in the will or trust. Now, the tenant is
abeneficiary entitled to enforce the terms
of the will or trust.

Sell during lifetime

The landlord can always sell the land to
the tenant. However, many landlords are
reluctant to sell because of the capital
gains tax. The sale can be structured with
installment payments to spread the cap-
ital gains tax out over several years, but
the tax will ultimately be paid one way or
another.

These are just a few strategies that can
be taken by the landlord and tenant to
make sure the tenant has an opportunity
to buy the farm. A mere promise by the
landlord to the tenant has no legal effect
and provides absolutely no protection to
the tenant.

Moore is an attorney with
Wright & Moore Law Co. LPA

614-791-9112
rmoore@uright-law.net

400 Bu. Bulk Tender

MANUFACTURING, INC.
The Next Generation.

Box Scrapers ¢ Pull-Type Graders ¢ Earth Packers
Rolling Stalk Cutters ¢ Forced-Ejection Scrapers
Bulk Seed Tenders ® Box Seed Tenders ¢ Grass Seeders

2-Box Slandard Seed Tenders

12-Yard Forced jecti

BT 200, BT 300 & BT 400 Bulk Seed Tenders

T -l = _ﬁ'
2-3-4-6 Low Profile Box Tenders

Strobel Manufacturing Inc. ®* www.strobelmfg.com

308-548-2254 ¢ sales@strobelmfg.com

For your closest Dealer call SISCO 800-762-1062

Winter
Discounts
in Effect!

. mM{s 2

Setting the industry standard for

strength, long life & quality.

MFS commercial &
on-farm grain storage:

= The highest-rated
roof system in the industry

= G-115 galvanization throughout;
27% longer life than
competitors using G-90

= |ndustry-leading bin safety
equipment & accessibility
features help you comply
with OSHA guidelines

= Commercial grade quality &
strength at an affordable price

= From a dealer you can trust;
with unmatched service

mfsyork.com

P.O. Box 2105 ® Grand Island, NE 68802
308.384.9320 = 800.247.6621 toll free
sales@mfsyork.com ® mfsyork.com

Al

[=] 558





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.3
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /None
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly true
  /PDFXNoTrimBoxError false
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (U.S. Web Coated \050SWOP\051 v2)
  /PDFXOutputConditionIdentifier (CGATS TR 001)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /ENU (Penton Media PDF Export settings used for exporting PDFs into the PageFlow system.)
  >>
  /ExportLayers /ExportVisiblePrintableLayers
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks true
      /AddColorBars true
      /AddCropMarks true
      /AddPageInfo true
      /AddRegMarks true
      /BleedOffset [
        9
        9
        9
        9
      ]
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /ClipComplexRegions false
        /ConvertStrokesToOutlines true
        /ConvertTextToOutlines false
        /GradientResolution 300
        /LineArtTextResolution 2400
        /PresetName (Penton Flattener Preset)
        /PresetSelector /UseName
        /RasterVectorBalance 1
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MarksOffset 12
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


