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T HE dry weather will no doubt de-
crease yields in much of Ohio and 
across the Midwest. The lower yields 

could cause some producers to be unable 
to deliver on forward grain contracts. In 
such a situation, it is important for pro-
ducers to understand their obligations and 
rights under the contract.

A grain contract is a legally binding ob-
ligation for both the buyer and producer. 

In most situations, neither party can back 
out of the agreement without the permis-

sion of the other party. Some farmers may 
feel they cannot be bound by the grain 
contract since their lack of production 
was beyond their control. There is a legal 
concept known as “commercial impracti-
cality” that will sometimes allow a party 
out of a contract if they are not able to 
perform the contract due to circumstances 
beyond their control. However, commer-
cial impracticality rarely applies to non-

performance of grain contracts due to 
poor weather or growing conditions. The 
only exceptions allowed have been if the 
grain contract required that specifi c grain 
to be grown on a specifi c farm or parcel.

Read your contract
When facing a shortage of grain for de-
livery, the fi rst thing the producer should 
do is carefully read the contract to fully 
understand the quantity of bushels to be 
delivered, the time of delivery and the 
location of delivery. Some contracts will 
expressly state the producer’s obligations 
if some or all of the grain is not delivered. 
If the contract is silent on non-delivery, 
either Ohio law or National Grain and Feed 
Association rules will apply. 

When non-delivery of grain becomes 
likely, the producer should contact the 
grain buyer to discuss resolving the 
shortage issue. The elevator may work 
allow for later delivery, buy bushels back, 
minimize penalties or some other solution. 
The sooner the buyer knows of the non-de-
livery, the more options there are available 
and the less severe the damages may be. 
Other solutions may be for the producer 
to buy futures or options to help offset the 
non-delivered grain.

The worst course of action is to do 
nothing and not inform the buyer that the 
grain will not be delivered. In this scenario, 
the elevator will almost assuredly require 
the producer to pay for all damages for 
non-delivery, including the cost to cover, 
which is the difference between the con-
tract price and market price. As in most 
situations, it is typically less costly to be 
proactive and address the problem up 
front rather than to ignore the problem or 
deal with it after damage has been done.

It is critical that all notices to the el-
evator and any subsequent agreements 
be in writing. If a producer is not going to 
deliver the grain, notice should be sent to 
the buyer by certifi ed mail. Under National 
Grain and Feed Association rules, only no-
tices in writing are considered binding; 
verbal notices cannot be enforced. Also, 
any agreements made between the buyer 
and producer should be in writing and 
signed to avoid any confusion and to 
ensure the agreement is binding.

Go to www.lexiondriventowin.com 
for giveaway rules and to register.

www.claasofamerica.com

Put Yourself in the 
Driver’s Seat!
The only thing better than owning a combine that delivers the best fuel effi ciency 
and grain savings in the industry, is winning the use of one for a YEAR! 

Register now for your chance to win the 

use of a new value-driven LEXION combine 

and header for a full year*.

From our class six LEXION 730 to our class 

ten LEXION 770 TT – complete with TERRA 

TRACs – you won’t fi nd a better performing 

combine on the market today. 

Enter today at www.lexiondriventowin.com!

* ©2012 CLAAS of America Inc. LEXION is a registered trademark of CLAAS KGaA mbH. Void where prohibited. 

No purchase necessary to win. The Driven to Win giveaway is open to legal residents of the United States, the 

District of Columbia and residents of Canada (except residents of New York, Florida and the Providence of 

Quebec) who are at least (21) years of age at of the date of entry. For complete eligibility, combine selection 

process and giveaway rules, please visit the Offi cial Rules at www.lexiondriventowin.com.
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